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TODAY’S PRESENTATION

1. Recent Developments: What’s moving and shaking in Massachusetts 
and Washington DC in the realm of legal decision making. Some is 
done, some is a done deal, some purely speculative.

2. Exploring the Britney Spears case.

3. Sharing our stories: What have we learned from the Pandemic?

4. Fundamentals of Legal Decision Making: What are Our Options?
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DEVELOPMENTS IN WASHINGTON, DC

National Guardianship Network has proposed a Guardianship Bill of 
Rights, which many organizations have signed onto.
• Right to counsel
• Limited Guardianship where possible
• Person-centered planning and supported decision-making where possible
• Better monitoring of Guardianships to address abuse
• Court improvement programs

Congress is considering funding a National Court Improvement 
Program.
• Many detractors saying they do not trust the courts at a local level to use the 

funds to solve the guardianship problems
• States vary widely on their guardianship rules and protections for incapacitated 

people, therefore some states are concerned that they will be lowering 
standards rather than raising them
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DEVELOPMENTS AROUND THE COUNTRY

Supported Decision Making laws have been enacted in more than a 
dozen states
• Started in Texas!

A handful more have been proposed at this time

Even before Britney Spears case, in 2011 WINGS (Working 
Interdisciplinary Networks of Guardianship Stakeholders) programs 
started a revolution of Guardianship reform across the country
• Court-community partnerships.

• Sweeping inclusion of stakeholders: courts, disability networks, private bar, 
mental health agencies, etc.

• Ongoing, consensus-driven, problem-solving forums.
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DEVELOPMENTS IN MASSACHUSETTS

Our version of WINGS: The Massachusetts Guardianship Policy Institute 
began in 2015, and has convened four statewide Colloquia bringing 
together the network of guardianship stakeholders. 
https://guardianship.institute/

Proposed Supported Decision Making law: Senator Joan Lovely & 
Representative Paul Tucker
• Senate SDM bill (S.124)

• House SDM bill (H.272)

• Still in Committee. Hopefully will get a vote in 2022. Wide support.

https://guardianship.institute/
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VOICE & CHOICE – THE BRITNEY SPEARS CASE

Why did this case draw so much national attention?

And why did it take SO long for anyone to pay attention to her plight?

Key complaints from Britney:
• Deprived of reproductive rights/freedom

• Unable to limit the guardianship/conservatorship appropriately

• Unable to choose her own counsel

• Appointed counsel did not listen to her

• No freedom to communicate with whomever she chose

• Lack of timely reviews of her case by the court/court bias

• Overall deprivation of civil liberties

If it can happen to Britney, what does this mean for us?
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VOICE & CHOICE – THE PANDEMIC

What have we learned from the Pandemic? Why are our stories so 
important?

Everything coming out of the Pandemic for people with disabilities and their 
caregivers was top-down.
• Lack of CHOICE
• No one listening to our VOICES

Stakeholders were not being asked to the table to solve problems the 
disability community was facing

Yet as caregivers, advocates, human service workers, family members, and 
disabled individuals ourselves, we stand in the breach for the disabled 
community

Our experiences regarding Guardianship and Decision Making matter as well. 
This MUST be a person-centered process.
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MAKING THIS A PERSON-CENTERED PROCESS

Developing a Person-Centered Plan

Rather than looking at Guardianship first, consider what decisions your 
person can make and what areas need support

Then review the list of supporters available and preferred

Please remember that the supported person is the center of the team 
and their voice is the most important one!
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MAKING THIS A PERSON-CENTERED PROCESS

A Range of Decisions …
• Health Care Decisions

• Financial Decisions

• Advocacy

• Change of Residence

• Job Selection

• Emergency Medical

• Crisis Intervention

• Asserting Legal Rights

• Defending Legal Claims

• Hiring/Firing Providers

• Monitoring Services
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ROLE OF CLINICAL EVALUATION

Is a clinical evaluation necessary for this Person-Centered process?

Big NO

But, it can be helpful:
• Does the individual have the mental and physical capacity necessary to express 

his/her actual interests

• If not, why? What’s the diagnosis?

• Assessment of decision-making capacity

• Assessment includes intellectual capacity and adaptive skills

This is only one piece of the plan, please be thoughtful as to how much 
weight you give it
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NATURE OF CLINICAL EVALUATION

If you do decide to get an evaluation, it should
• Be Individualized and Comprehensive 

• Identify Strengths and Impairments

• Make recommendations as to need for supports, including decision making

• Determine capacity to create legal designations as a lesser restrictive alternative 
to Guardianship or Conservatorship
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LEGAL AUTHORITY: A RANGE OF OPTIONS

Supported Decision Making agreement

Private arrangements
• Durable Power of Attorney
• Health Care Proxy & HIPAA Authorization

Social Security Representative Payee and other financial arrangements
• ABLE Account, Trusts, etc etc

Guardianship
• Full/Plenary or Limited
• Substitute Judgment Authority, a/k/a “Roger’s”

Conservatorship 
• Does not require finding of incapacity
• Disabled person can be their own petitioner
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SUPPORTED DECISION MAKING AGREEMENTS

Principal signs an agreement with one or more supporters and decides 
what areas of decisions he would like assistance 

SDM laws protect businesses and the parties to these contracts who 
rely on them. Example – a bank honoring this contract or a doctor’s 
office

Important Note: Individual chooses supporters and topics for support

Individual also may choose to ignore support/advice
• The Dignity of Risk
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SUPPORTED DECISION MAKING AGREEMENTS

Food for thought: if the Principal has the capacity to carefully consider 
such a contract, wouldn’t a Durable Power of Attorney and Health Care 
Proxy work just as well?

SDM is another tool in the toolbox

For more information and sample agreements, please go to 
• https://supporteddecisions.org/

• https://www.honoringchoicesmass.com/resources/explore-
information/supported-decision-making/

https://supporteddecisions.org/
https://www.honoringchoicesmass.com/resources/explore-information/supported-decision-making/
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HEALTH CARE PROXY

Principal designates a Health Care Agent (and alternates)

Authority of Health Care Agent takes effect by written determination by 
physician (“springing power”)

Not meant to make day to day health care decisions under most 
circumstances

Medical personnel may still require court authority under certain 
substitute judgment situations

Principal may still “trump” the agent if they disagree on treatment

Capacity necessary to execute Health Care Proxy < capacity necessary 
to make some medical decisions
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HIPAA AUTHORIZATION

Health Insurance Portability and Accountability Act of 1996.

Principal designates one or more persons authorized to ask for and 
receive medical records and speak with medical professionals, medical 
institutions, and health insurance companies

Unlike Health Care Proxy:
• Can have many persons authorized at once

• Authority is good immediately

• No power to make medical decisions
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DURABLE POWER OF ATTORNEY

For nearly all non-health care decisions and actions

Principal authorizes Agent to perform acts on behalf of the Principal

“Durable” means that the power remains valid despite the subsequent 
incapacity of the Principal

Concurrent authority with the Principal, but the Principal “trumps” the 
Agent

Capacity needed to execute DPoA: on a par with the capacity necessary 
to enter into contracts > Health Care Proxy > Last Will
• This raises issues related to usefulness for some in the disability community and 

increases likelihood of challenges from financial industry.

• Similar issue for SDM
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GUARDIANSHIP AND/OR CONSERVATORSHIP

Why Avoid Guardianship And/Or Conservatorship?
• Public Process

• Legal determination of incapacity 

• Lack of self-determination 

• Inconvenient and Complex

• Can be expensive

• As we’ve discussed, other alternatives exist
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WHEN GUARDIANSHIP SHOULDN’T OR CAN’T BE AVOIDED

When the person cannot manage all the aspects of their legal life even 
with alternatives (SDM, Durable Power of Attorney, etc).
• And believe me, the court will ask!

If Protection is needed by court intervention and/or oversight

No capacity to validly execute legal documents of agency (a durable 
power of attorney or health care proxy)

Court appointed fiduciary is needed because there is no interested 
party available to serve as an agent 
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MASSACHUSETTS GUARDIANSHIP

From this point, we will be talking specifically about Massachusetts 
Guardianship.

As we talk, compare & contrast Britney Spears case (California)

AND, there are always going to be some families for whom 
Guardianship is the right CHOICE. Their person cannot speak for 
themselves. I am representative of one of those families.
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STANDARD FOR APPOINTMENT

Person has a clinically diagnosed condition resulting in inability to 
receive and evaluate information or communicate decisions necessary 
to meet own physical health, safety, or self-care

Guardian is necessary to provide care and supervision to person

Less restrictive means are not adequate
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EVIDENCE OF INCAPACITY

The Court requires their own forms to present medical evidence of 
incapacity to the Court
• Medical Certificate

• Clinical Team Report

• Clinician’s Affidavit

Under most circumstances for uncontested hearings, you will not be 
presenting outside evaluations to the court
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WHO MAY BE GUARDIAN

Any qualified person

Court to follow priority list if person is appropriate:
• Incapacitated Person’s nomination in durable power of attorney

• Spouse of Incapacitated Person or person nominated in spouse’s will

• Parent of Incapacitated Person or person nominated in parent’s will or by other 
writing under M.G.L. 190B §5-301(a)

How to choose from the “team” of supporters?

This is another area where sometimes the individual is never asked for 
their CHOICE in who they would like to support them
• Case example: divorced parents
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PROTECTIONS

Incapacitated Person has rights during proceedings:
• Right to counsel

• Right to be present at hearing

• Right to have the Guardianship limited

Let’s compare to the Britney Spears case.
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ROLE OF GUARDIAN

Make personal decisions regarding support, care, education, health and 
welfare

Exercise only amount of authority necessary

Encourage the Person to participate in decisions, act on own behalf, 
work to regain capacity – VOICE

Act in Incapacitated Person’s best interest – VOICE

Immunity from personal liability for Incapacitated Person’s expenses 
and acts
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DUTIES OF GUARDIAN

Include the Incapacitated Person in all decision-making to the extent 
possible! – VOICE

Respect the Incapacitated Person’s wishes in decision-making to the 
extent possible! – VOICE

Notify court when Incapacitated Person’s condition has changed

Report to the court – Annual Care Plan
– 60 days from appointment

– Annually

– Roger’s Treatment Plan requires annual review
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REPORTING REQUIREMENT
60 DAYS AFTER APPOINTMENT AND ANNUALLY

Mental, physical and social condition

Living arrangements

Ongoing Services

Visits/contact by the Guardian

Whether institutionalization should continue

Plans for future care

Recommendations on need for Guardianship
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LIMITATION OF THE GUARDIAN

A Guardian cannot:

Admit or commit to a mental health or Intermediate Care facility (ICF)

Admit to nursing facility, without court authority

Consent to extraordinary treatment decisions requiring a substituted 
judgment determinations
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TERMINATION OF GUARDIANSHIP

REMOVAL OF GUARDIAN
Termination
• Death of the Guardian

• Death of the Incapacitated Person

• Incapacitated Person no longer needs a Guardian

Removal
• Guardian not acting in Incapacitated Person’s interest

• Guardian becomes disabled

If you think that Guardianship is no longer appropriate, you can go back 
to court to implement a new plan that includes one of the other 
methods of support that we’ve discussed
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AND FINALLY…
There is so much to consider here, how are we to know what the right 
choice is for our family 

These decisions are not easy and they are also not stagnant in time. 
Things will change.

Trust yourselves.

Work together.

Create a great team to guide you.

We call it our Circle of Care!
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QUESTIONS?
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THANK YOU!
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